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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

In re charge of Jose Antonio Ordonez United States of Anerica,
Conpl ai nant v. Educational Enploynent Enterprise, et al., Respondents;
8 U.S.C. 1324b Proceedi ng; Case No. 90200242.

DECI SI ON AND ORDER GRANTI NG COMPLAI NANT' S MOTI ON FOR A DEFAULT
JUDGVENT

E. MLTON FROSBURG, Adnministrative Law Judge

Appearances: DANIEL W SUTHERLAND, Esquire for the Ofice of
Speci al Counsel for Inmigration Related Unfair
Enpl oynent Practices

The Inmmigration Reform and Control Act of 1986 (I RCA), at section
102, enacted section 274B of the Immigration and Nationality Act of 1952,
(the Act), 8 US.C section 1324b, introducing a program designed to
prevent discrimnation in enployment based wupon an individual's
citizenship or national origin.

On August 3, 1990, the Ofice of Special Counsel for Unfair
| mmigration Rel ated Enpl oynent Practices (0OSC) filed a Conplaint agai nst
Educational Enpl oynent Enterprise, Entertainnent Production Enterprise,
Wlliam day, Individually and in his Capacity as Omner/Operator of
Educat i onal Enpl oynent Enterprise and Ent ert ai nnment Pr oducti on
Enterprise, and Linda Martin, Individually and in her Capacity as an
Owner/ Operator of Educational Enploynment Enterprise and Entertainment
Production Enterprise, (Respondents), alleging that Respondents refused
to hire Jose Antonio Ordonez because of his citizenship status, in
viol ati on of | RCA.

The Conplaint alleged that M. Ordonez applied for a position as a
receptionist/office worker for Respondents on or about July 18, 1989, but
that M. Odonez was refused a job because he was not a United States
Citizen or a permanent resident alien. The Conplaint alleged that M.
Ordonez was authorized to accept enploynment in the United States at the
time of this alleged discrimnato-
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ry act and had been granted asyl um by the Departnent of Justice on August
5, 1988. Conplainant al so all eged that Respondents hired an enpl oyee with
qualifications simlar to M. Ordonez subsequent to their refusal to hire
hi m

Attached to the Conplaint were:

Exhibit 1 A Declaration of Intending Ctizen, conpleted by Jose
Antoni o Ordonez and filed with OSC on January 5, 1990;

Exhibit 2 A Charge Form for Unfair Imrgration Related Enploynent
Practices, conpleted by Jose Antonio Ordonez and filed with OSC on or
about January 5, 1990.

By Notice of Hearing dated August 8, 1990, Respondents were advi sed
of the filing of the Conplaint, ny assignnent to the case, the
opportunity to answer wthin thirty (30) days after receipt of the
Conplaint, the possibility of a judgnent by default being entered agai nst
themif no answer was filed, and the approximte |ocation for a hearing
to be scheduled in or around Los Angeles, California.

On August 14, 1990, | issued a Notice of Acknow edgenent indicating
receipt of this case in ny office, and advising Respondents of the
necessity of filing an Answer within thirty (30) days of receipt of the
Conplaint. To this date, no Answer has been received in this office from
Respondent s.

By Motion for Default Judgnent dated October 3, 1990, Counsel for
Conpl ai nant asks that Respondents be found in default. The nobtion rests
on the prem se that Respondents have failed to answer or otherw se defend
within thirty days after service of the Conplaint.

On Cctober 9, 1990, | issued an Order to Show Cause Wiy Default
Judgnment Should Not Issue, inviting Respondents to file a notion for
leave to file a late answer, with an explanation of their failure to
timely answer the Conplaint. In said Oder | granted Respondents until
Cctober 24, 1990 in which to subnit the appropriate pleadings. |
indicated that | would consider the Mtion for a Default Judgnent if no
docunents were received in ny office by that date.

The failure of Respondents to file a tinely, or any answer to the
Conpl aint constitutes a basis for entry of a judgnent by default within
the discretion of the Administrative Law Judge pursuant to 28 C F. R
section 68.8(b).

The file contains the certified mail receipt of the Notice of
Hearing on Conplaint, addressed to Ms. Linda Martin, 1680 N. Vine Street,
Suite 817, Hollywood, CA 90028, to show delivery on August 19, 1990. |
have no reason to believe that Respondents did not receive the Notice of
Hearing, the Notice of Acknow edgenent, the Mdtion for a Default
Judgnent, or the Order to Show Cause Wy

1672



1 OCAHO 257

Default Judgnent Should Not Issue. Three Certified copies of the latter
docunent were sent to Respondents' business address. Although two of the
copies, (addressed to Linda Martin and WIlliam Clay), were returned as
""Refused'', the third copy, nmailed on the sane date and addressed to
Educational Enploynent Enterprise, Entertainnment Production Enterprise
was not. My Legal Technician re-nmiled these two copies via regular U S
mai |, and to date they have not been returned.

No answer havi ng been received from Respondents within 30 days of
their receipt of the Conplaint, or even as of this date, and no responses
to Conplainant's Mtion for a Default Judgnent or ny show cause order
havi ng been filed by Respondents, | hereby find Educational Enploynent
Enterprise, et al., Respondents, in default, having failed to plead or
ot herwi se defend against the allegations of the Conplaint. Based upon
Respondents' failure to answer the allegations set forth in the
Conplaint, | can, and do deemall allegations as adnitted by Respondents,
pursuant to 28 C.F. R section 68.8(c)(1).

ACCORDI NGAY, IN VIEW OF ALL THE FOREGONG |IT IS FOUND AND
CONCLUDED, that Respondents are in violation of 8 U S.C. section 1324b
with respect to their discrimnatory refusal to hire Jose Antonio
Ordonez, on or about July 18, 1989, based upon his citizenship status,
when he was an alien authorized to work in the United States.

I T 1S HEREBY ORDERED:

(1) that Respondents cease and desist from the discrinmnatory
practice described in the Conplaint;

(2) that Respondents conply with the requirenents of 8 U S.C
section 1324a(b) with respect to individuals hired by any business entity
associ ated with the Respondents for a period of three years fromthe date
of this Oder;

(3) that Respondents retain for a period of three years the nanes
and addresses of each individual who applies, either in person or in
writing, for enploynment in the United States, to any business entity
associ ated with Respondents;

(4) that Respondents pay a civil penalty of one thousand dollars
(%1, 000. 00) ;

(5) that | will retain jurisdiction of this matter to determ ne what
ot her appropriate renedies are just and reasonable, to include offer of
enpl oynent, back-pay, interest, benefits, and seniority.

This Decision and Oder is not yet the final action of the
Adm nistrative Law Judge in this nmatter. Conplainant is instructed to
provide to ny office, no later than Novenber 16, 1990, all docunents or
affidavits supporting its request for offer of enploynent,
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back- pay, benefits, seniority, and interest, along with a show ng of what
interim earnings were, or wth reasonable diligence could have been
received by M. Ordonez fromJuly 18, 1989 to the date of this Oder. My
final Decision and Order will follow

SO ORDERED: This 30th day of GCctober, 1990, at San Diego,
California.

E. MLTON FROSBURG
Adm ni strative Law Judge
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